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IN THE SUPREME COURT OF THE STATE OF UTAH 
ROLANDO AVILA, 
PI aim i i i ••-Appe.l 1 ant , 
vs. 
ROBERT T. WINN, M.D.; HOLY 
CROSS FAMILY HEALTH AND Case No. 880482 
EMERGENCY CENTER; HOLY CROSS 
HOSPITAL PARK CITY AMBULANCE; 
HOLY CROSS HOSPITAL; DAVID 
HOWE, M.D., 
Defendants-Respondents. 
BRIEF OF RESPONDENT 
HOLY CROSS FAMILY HEALTH AND EMERGENCY CENTER; 
HOLY CROSS HOSPITAL, PARK CITY AMBULANCE; HOLY CROSS HOSPITAL 
JURISDICTION AND NATURE OF PROCEEDINGS 
m^r, + ronrt dismissed plaint iff s Complaint on the 
defendant s metier: dismiss for failure to comply wit.li 
appr .. - of the Utah Health Care Medical 
Malpractice Act. The order or cuymissal was entered MI 
November n u n and plaintiff filed his notice of appeal on 
Decembe \[n*i\ 'I'M S Court has jurisdiction pursuant to 
Utah Code Ann. \ '8-2-2(3)(j) (Supp j<»88>. 
ISSUE PRESENTED 
i. Whether plaintiff s failure to comply with procedures 
requiring a prel ,.- tjuiuory condition 
-l-
precedent to filing a medical malpractice complaint constitutes 
appropriate grounds for dismissal? 
STATEMENT OF THE CASE 
Plaintiff appeals from an Order of the District Court in 
and for the Summit County, State of Utah, Judge Michael R. 
Murphy, which granted defendant's Motion to Dismiss. The 
Motion was granted on grounds that plaintiff had failed to 
comply with the requirements of the Utah Health Care 
Malpractice Act. Specifically, plaintiff violated Utah Code 
Ann. § 78-14-12(1) by filing his complaint before the required 
prelitigation review hearing. 
While the procedural history of this case is complex, an 
understanding of this history is vital for this Court in making 
its determination. Plaintiff's malpractice action arose out of 
care rendered him by defendants on February 1, 1984. The plain-
tiff filed a Notice of Intent to Commence Malpractice Litigatior 
on January 31, 1986 and a Request for Panel Review on March 4, 
1986. On May 23, 1986, prior to the scheduling of such a hear-
ing, the plaintiff filed a Complaint in the Third District 
Court in and for Summit County, State of Utah. On December 2, 
1986, nearly seven months after the Complaint was filed, the 
first prelitigation panel hearing was held. 
When Defendants' First Motion to Dismiss was heard on 
March 7, 1988, the Court sent the case back for full 
-2-
prelitigation panel review Plaintiff's apparent intentior cf 
p u r s u i n g 1 11 i g a t: 1111: i r »»»q .;i i d i f»i •-. s 11 f • i |; l rr e r: * o r : ^ . s 
opinion by the review panel prompted the Court 
i.'uurt i 'is'i '>• u«"""t'ed the parties +r comply with the spirit ::f * - t-
Utah Health Care Malpractice -'* • r 
* second prelitigat:k i concluded the plainti:: • <- • - .t i 
record withdrew from the piain-
't iff's case. 
The Court allowed the plaintiff thirty days from August 25, 
1988 to cipp'iiin uiilurM coiuisH I nt \w nppfac in person. On 
September 16, 1988 counsel for defendant Holy Cross Hospital 
iutice of Hearing and a Motion to Dismiss. The plain-
tiff *a unprepared to
 t ! . . on hus own 
behalf " the scheduled October ."• ;988 hearing. The following 
ospital filed a Renotioe of Hearing 
> Motion to Dismiss. laintift . - ni H ,H I hvn 
* r Continuance of Hearing on Motion to Dismiss on October II, 
1988. 
At the October "!n 1 0 0 ° h e a r i n g , \ \ w ilonoi ,ii» It- Miulid^i I-
Murphy of the Third Distiic. Court in and for the County of 
Summ i t - i • / ,i 11 M I I I t\ I a r gument s for 
Motion to Dismiss and having reviewed the Memorandum contdjneo 
if rordingly dismissed the case with prejudice. The 
above-referenced Order was - * ) "i , I98H. 
Plaintiff filed his Notice : Appeal r. December 12, 1988. 
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STATEMENT OF FACTS 
The procedural facts of this case are undisputed: 
1. This claim involves an allegation of medical malprac-
tice against the defendants for treatment rendered to Rolando 
Avila on or about February 1, 1984. 
2. A Notice of Intent to Commence Malpractice Litigation 
was filed on or about January 31, 1986 as required by § 78-14-8, 
Utah Code Ann. (1953, as amended). 
3. On March 4, 1986, plaintiff filed a Request for Panel 
Review as required by § 78-14-12(2), Utah Code Ann. (1953, as 
amended). 
4. Pursuant to § 78-14-11, Utah Code Ann. (1953, as 
amended) a prelitigation screening panel hearing is required as 
a compulsory condition precedent before a plaintiff may file a 
Complaint. 
5. On or about June 30, 1986, the parties stipulated 
prelitigation review would be extended for successive 30-day 
periods until the Department of Business Regulation scheduled 
the hearing. This Stipulation, prepared by plaintiff's 
counsel, is attached hereto as Exhibit "A." 
6. Before such a hearing was scheduled, plaintiff filed a 
Complaint on or about May 23, 1986. 
7. Not until after the Complaint was filed was a preliti-
gation panel hearing held, on December 2, 1986. During this 
-4-
hearing, plaintiff did not bother to put on any evidence to 
s if." '"'r * * I I lf»q«i" . "i-
Defendant -> r^n,, x ;. . 
March I n" H • argument, the Court iuit?c ' - "*CQ 
shoijJci lir j^iii • i panel review. The 
Court ; .- attached «t Exhibit 
second prelitigation panel hearing was held on 
. * y88 . 3 Depai: tmen !:  of Bus mess Requ] at ions issued an 
;
-ffidav.- of Compliance on Ji lly 1 2 , 1 9 8 8 ; s u c h A f t i d a n i t . w a s 
- • ---r;."-- "Opinion of the Panel."" The Panel's 
findings as well as :;.u ^i^mo11 di e at f.ached *c« *'vhIb • u. " 
10. On August 23, 1988, plaintiff's counsel - record 
¥ itriti r e"1* 
11 O n A u g u s t 2 5 , 1 9 8 8 p l a i n t ill Vdt. iivt 1. oi 1,,y •,> 
appoint other counsel or to appear in person. 
1-"! !ej: >tei i: iber ] 6 ] 988 defei iciant Holy cross Hospital 
filed a Notice of Hearing oi I its Motion to Dismiss. -
I'lpArinq on Defendant's Motion to Dismiss was scheduled t :•: 
October J, 1988, « ',1 tin;.1 <V hrMring, fhe Com c granted 
the plaintif" - . w>- extension » either appoint counsel 
appear - !i *- eh *: f 
*ctober ior 
a Continuance t: _ - Veiling on Defendant's Motion Dismiss. 
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14. On October 17, 1988 the Court heard oral argument on 
plaintiff's Motion for Continuance and on defendant Holy Cross 
Hospital's Motion to Dismiss for Failure to Prosecute and for 
Failure to Comply with Statutory Requirements. After having 
heard the oral argument and having reviewed the memoranda, the 
Court denied plaintiff's motion for a continuance and dismissed 
the action. The Order was entered by the Court on November 10, 
1988. The Court's Order is attached as Exhibit "D". 
15. On December 12, 1988 the plaintiff appealed the 
dismissal. 
SUMMARY OF ARGUMENTS 
Plaintiff has failed to comply with the Utah Health Care 
Malpractice Act which requires a prelitigation hearing as a 
compulsory condition precedent to filing a medical malpractice 
complaint. Plaintiff filed his complaint prior to such a 
hearing. This fact is not in dispute. Given the language of 
the Utah statutes and plaintiff's failure to comply with such 
statute, this case merits dismissal. While the plaintiff has 
briefed other issues, the respondent Holy Cross Hospital has 
addressed only the narrow issue of failure to comply with 
statutory requirements. Such non-compliance is the only issue 
properly before this Court, as the District Court based its 
dismissal solely on this ground. 
-6-
ARGUMENT 
A PRELITIGATION HEARING IS A COMPULSORY 
CONDITION PRECEDENT TO FILING A MEDICAL 
MALPRACTICE COMPLAINT. 
The statutory language of Utah's Health Care Malpractice 
Act establishes jurisdictional requirements that must be 
fulfilled before a court will recognize the claimant's action. 
The party initiating a medical malpractice action 
shall file a Request for Prelitigation Panel Review 
with the Department of Business Regulation within 60 
days after the filing of a Statutory Notice of Intent 
to Commence Action under § 78-14-8. 
Utah Code Ann. § 78-14-12(2) (1986) (emphasis added). 
Further, the Utah legislature has specifically stated the 
consequence of noncompliance with the Health Care Malpractice 
Act: The Complaint cannot be filed. 
The [prelitigation panel] proceedings are informal and 
non-binding, but are compulsory as a condition 
precedent to commencing litigation. 
Utah Code Ann. § 78-14-12(1) (1985) (emphasis added). 
The language of the statute is unequivocal. Contrary to 
plaintiff's arguments, the timing and sequence of events does 
matter: The prelitigation screening must occur before a 
Complaint can be filed. As the Utah Supreme Court noted: 
There are numerous instances in which the law requires 
fulfillment of a condition precedent before the filing 
of a complaint, a failure to comply with the condition 
may result in a dismissal. 
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Foil v. Ballinger, 601 P.2d 144, 150 (Utah 1979), citing 
Costello v. United States, 365 U.S. 265, 81 S. Ct. 532, 5 L. 
Ed. 2d 551 (1961). 
The Court in Foil then upheld the statutory requirement of 
filing a Notice of Intent and affirmed the dismissal of 
plaintiff's lawsuit for failure to comply with the statutory 
prerequisites. Similarly, the Utah Supreme Court in Yates v. 
Vernal Family Health Center, 617 P.2d 352, 354 (Utah 1980) held 
the trial court did not err in dismissing a medical malpractice 
complaint against a health center, drug company and physician, 
since the plaintiff failed to serve the proper Notice of Intent 
to Commence action prior to filing the Complaint. See also, 
Vealey v. Clegg, 579 P.2d 919 (Utah 1978). 
The statutory purpose and mandate is clear: A plaintiff 
cannot initiate a claim against a health care provider without 
first complying with the statutory requirement of a prelitiga-
tion panel hearing. Without such a hearing, plaintiff's case 
must be dismissed. Such a result is tantamount to the conclu-
sions reached by other courts in states requiring prelitigation 
panel review. See, e.g., Otero v. Zouhar, 697 P.2d 493 (N.M. 
App. 1984); Traven v. Aziz, 476 A.2d 1170 (Md. 1984); Giblin v. 
Nassau County Medical Center, 463 N.Y.S.2d 512 (N.Y. 1983); 
Givertz v. Main Medical Center, 459 A.2d 548 (Me. 1983); Eastin 
v. Broomfield, 570 P.2d 744 (Ariz. 1977); White v. Lavigne, 741 
F.2d 229 (C.A. Iowa 1984). 
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Significantly, the Utah Supreme Court has consistently 
upheld the constitutionality and applicability of the require-
ments of the Utah Health Care Malpractice Act. As interpreted 
by the Court, the Utah Health Care Malpractice Act was enacted 
"to protect and insure the continued availability of health 
care services to the public. ..." Allen v. Intermountain 
Health Care, Inc., 635 P.2d 30, 31-32 (Utah 1981); Harqett v. 
Limberq, 598 F. Supp. 152, 155-56 (D. Utah 1984). 
Thus, in order to achieve the avowed purpose of the Act, 
the Utah legislature found it necessary to enact Utah Code Ann. 
§ 78-14-12 (1985) as a compulsory condition precedent to com-
mencing medical malpractice litigation. The prelitigation 
panel review requirement is designed to provide an efficient, 
economical and confidential evaluation of malpractice claims. 
The requirement should be enforced just as the Notice of Intent 
to Commence Litigation requirement is strictly enforced. Such 
a conclusion is analogous to those cases requiring 90-day 
notice in governmental immunity actions. See, e.g., Richards 
v. Leavitt, 716 P.2d 176 (Utah 1985); Madsen v. Bortnick, 658 
P.2d 627 (Utah 1983) . 
Under the foregoing circumstances, plaintiff should not be 
allowed to deliberately avoid the purposes of the Health Care 
Malpractice Act. Consequently, the District Court's dismissal 
should be upheld. 
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CONCLUSION 
This Court should defer to the case law and to the Utah 
legislature's judgment by refusing to recognize plaintiffs 
claim based on his failure to comply with statutory provisions 
requiring a prelitigation panel review prior to the filing of a 
complaint. 
It is clear that the Utah legislature intended § 78-14-12 
to bar claims for noncompliance with the statute. Because 
plaintiff failed to comply with the "compulsory" statutory 
requirement regarding prelitigation panel review, the District 
Court's dismissal should be affirmed. 
DATED this ^ +A day of July, 1989. 
SNOW, CHRISTENSEN & MARTINEAU 
David W. Slagle // 
Elizabeth King Brennan 
Attorneys for Defendants 
SCMEKB333 
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EXHIBIT "A" 
GEORGE M. HALEY 
HALEY h. STOLEBARGER 
Tenth Floor, Walker Center 
175 South Main Street 
Salt Lake City, Utah 84111 
(801) 531-1555 
DAVID R. HAMILTON 
MICHAEL G. BELNAP 
FARR, KAUFMAN & HAMILTON 
205 - 26th Street, 034 
Ogden, Utah 84401 
(801) 394-5526 
Attorneys for Plaintiff 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SUMMIT COUNTY 
STATE OF UTAH 
ROLANDO AVILA. 
Plaintiff, 
vs. 
ROBERT T. WINN, M.D.; 
HOLY CROSS FAMILY HEALTH 
AND EMERGENCY CENTER; HOLY 
CROSS HOSPITAL PARK CITY 
AMBULANCE; HOLY CROSS 
HOSPITAL; DAVID HOWE, M.D., 
Defendants. 
S T I P U L A T I O N 
Civil No. 8885 
Plaintiff, by and through his counsel, George M. Haley, of 
Haley & Stolebarger; defendants Holy Cross Hospital and related 
entities, by and through their counsel, David W. Slagle, of Snow, 
Christensen & Martineau; defendant David Howe, by and through his 
counsel, William W. Barrett, of Kipp and Christian, P.C.; and 
- 1 -
defendant Robert T. Winn, by and through his counsel, hereby 
agree and stipulate that the time for hearing on the preliti-
gation review of the above-referenced case, as required by 
§78-14-13(3), may be extended for successive thirty-day periods 
until such time as the Division of Occupational and Professional 
Licensing can schedule the hearing. 
DATED this g g ^ day of C±Oti£ 1986. 
HALEY & STOLEBARGER 
GEORGE MC HALEY 
Attorney for Plaintiff 
SNOW, CHRISTENSEN & MARTINEAU 
Attorney for Defendants/ioly Cross 
Hospital and relateaentities 
KIPP AND CHRISTIAN, P.C. 
WILLIAM W. BARRETT 
Attorney for Defendant Howe 
DAVID H. EPPERSOf 
Attorney for Defendant Winn 
- 2 -
EXHIBIT B 
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EXHIBIT "B" 
DAVID W. SLAGLE 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place, Suite 1100 
Post Office Box 45000 
Salt Lake City, Utah 84145 
Telephone: (801) 521-9000 
Attorneys for Defendant 
Holy Cross Family Health 
and Emergency Center, Holy 
Cross Hospital Park City 
Ambulance, and Holy Cross 
Hospital 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SUMMIT COUNTY 
STATE OF UTAH 
ROLANDO AVILA, 
Plaintiff, 
vs. 
ROBERT T. WINN', M.D.; HOLY 
CROSS FAMILY HEALTH AND 
EMERGENCY CENTER; HOLY CROSS 
HOSPITAL PARK CITY AMBULANCE; 
HOLY CROSS HOSPITAL; DAVID 
HOWE, M.D., 
Defendants. 
ORDER 
i Civil No. 8885 
Defendant Holy Cross Hospital's Motion to Dismiss came on 
regularly for hearing and decision,. pursuant to Notice, before 
the above-entitled Court on March 7, 1988. George M. Haley 
appeared on behalf of the plaintiff and Elizabeth King Brennan 
appeared on behalf of defendant Holy Cross Hospital. 
ttnnKFrPARF?9pi 
The Court, being fully advised on the premises, having 
reviewed the pleadings and heard oral argument, hereby orders 
as follows: 
1. The legislative intent behind requiring prelitigation 
panel review before medical malpractice actions may be filed 
has not been accorded its due; consequently, proceedings rele-
vant to this action are hereby tolled pending full prelitigation 
panel review. 
2. Subsequent to the decision rendered by the panel, 
this Court will entertain relevant dispositive motions. 
DATED this Q/ day of March, 1988. 
BY THE COURT: 
* <r^—J.<" "r 
Pat B. Brian, District"Judge 
B00KIEPAGE296 
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EXHIBIT C 
- 1 4 -
DEPARTMENT OF BUSINbSS REGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORL THF DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
Petitioner, 
-vs-
ROBERT T. WINN, M.D., HOLY CROSS 
FAMILY HEALTH AND EMERGENCY CENTER, 
HOLY CROSS HOSPITAL PARK CITY AMBULANCE, 
HOLY CROSS HOSPITAL, DAVID HOWE, M.D. 
Respondents, 
Case No. PR-86-03-007 
AFFIDAVIT OF 
: COMPLIANCE 
I, David E. Robinson, Director, Division of Occupational £ Professional 
Licensing, Department of Business Regulation, hereby certify that all 
requirements set forth in §78-14-12, Utah Code Ann., 1953 as amended, have 
been satisfied regarding prelitigation review of the above-entitled matter. 
Dated this 12th day of July, 1988. 
David E. Robimron 
Director ~^ 
S T A T E S E A L 
DEPARTMENT OF BUSINESS REGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVIl.A 
—ws-
ROBERT T. WINN, M.D., 
Petitioner, 
Respondent, 
Case No. PR-86-03-007 
NOTIFICATION OF 
PANEL OPINION 
Appearances: 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Bean, 
Joseph Thalman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) MERITORIOUS 
(2) * NON-MERITORIOUS 
(3) Qshwr did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
NON 
MERITORIOUS MERITORIOUS 
/ 
/ 
/_ 
S 
I W W ? i » c k * o n / / n 
-Tv L / IAJPUW*— 
Jdfjlph Cramer 
DEPARTMENT OF BUSINESS REGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
-vs-
HOLY CROSS HOSPITAL, 
Petitioner, 
Respondent, 
Case No. PR-86-03-007 
NOTIFICATION OF 
PANEL OPINION 
Appearances: 
For the Petitioner 
For the Respondent 
BY THE PANEL: 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Bean, 
Joseph Thalman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) MERITORIOUS 
(2) ^ NON-MERITORIOUS 
(3) W«n*r did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
NON 
MERITORIOUS MERITORIOUS 
Vt>A>^-
S 
Wwo'1 C\^^ /Js^^ 
DEPARTMENT OF BUSINESS TTLGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
-vs-
Petitioner, 
HOLY CROSS HOSPITAL PARK CITY AMBULANCE, 
Respondent, 
Case No. PR-86-03-007 
NOTIFICATION OF 
PANEL OPINION 
Appearances: 
For the Petitioner 
For the Respondent 
BY THE PANFL: 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Bean, 
Joseph Thalman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) MERITORIOUS 
(2) ' NON-MERITORIOUS 
(3) USJ-JCH did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
NON 
MERITORIOUS MERITORIOUS 
Rich^A^^^rt s 
DEPARTMENT OF BUSINESS WGULAT10N 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
-us-
HOLY CROSS FAMILY 
EMERGENCY CENTER, 
Petitioner, 
HEALTH AND 
Respondent, 
Case No. PR-86-03-007 
NOTIFICATION OF 
PANEL OPINION 
Appearances: 
For the Petitioner 
For the Respondent 
BY THE PANFL: 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Bean, 
Joseph Thalman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) MERITORIOUS 
(2) X NON-MERITORIOUS 
(3) Wit ipl did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
NON 
MERITORIOUS MERITORIOUS 
y 
/ 
/ 
/ 
Jeph Cramer 
Thalman 
tefrtfttot 
DEPARTMENT OF BUSINESS REGULATION 
Heber M. Wells Building 
160 East 300 South, P.O. Box 45802 
Salt Lake City, Utah 84145 
Telephone: (801) 530-6628 
BEFORE THE DIVISION OF OCCUPATIONAL £ PROFESSIONAL LICENSING 
STATE OF UTAH 
ROLANDO AVILA 
-vs-
DAVID HOWE, M.D. 
Petitioner, 
Respondent, 
Case No. PR-86-03-007 
NOTIFICATION OF 
PANEL OPINION 
Appearances 
For the Petitioner 
For the Respondent 
BY THE PAIUFL. 
The above-entitled matter came on for hearing on the 6th day of July, 
1988, before Kevin Jackson, Joseph Cramer, Richard Owen Hurt, Charles P. Boan, 
Joseph Thalman, prelitigation panel members all designated in that regard 
pursuant to Section 78-14-12, Utah Code Ann. (1953), as amended, and the rules 
of procedure promulgated relative thereto. 
Evidence was offered and received. Said panel being fully advised in 
the premises, hereby enters it's Opinion in the matter. 
As to the Respondent, the panel finds the claim as set forth in the 
request for prelitigation review is: 
(1) MERITORIOUS 
(2) X NON-MERITORIOUS 
(3) T»tor-did not result in harm to Petitioner (if applicable) 
Dated this 6th day of July, 1988 
<^~jU~ 
NON 
MERITORIOUS MERITORIOUS 
T\GA&MJ^,— 
imer 
s 
OPINION OF THE PANEL 
The opinion that follows is applicable to all parties 
named in this proceeding. 
The Petitioner, Yolando Avila no doubt is a world class 
skiier. Unfortunately, his athletic career was terminated 
as a result of a skiing accident in the early part of 
February of 1984 in which his knee was severely dislocated. 
The dislocation is of such a rare type and severity that 
relatively few cases of this type are reported. 
The time involved between the moment the accident 
occurred, (approximately 3:00 p.m.), until he was in surgery 
at Holy Cross hospital is remarkably short. The evidence 
clearly indicates that he was on the hill until 3:40 p.m. 
and was therefore in the care of the physicians who are 
named as respondents in this case only after this point in 
time. This time period is remarkably short, which also 
leads to the fine results of the treatment rendered by all 
concerned. 
The Petitioner in this case has a duty to prove by a 
preponderance of the evidence that a meritorious claim 
exists. A meritorious claim exists when there is a set of 
facts presented which, if believed, would indicate that the 
health care providers deviated from the standard of care 
that was required under the circumstances. In addition, the 
Petitioner must also prove that the acts of the health care 
providers in some way aggravated his injury or prolonged the 
nature of his suffering. This the Petitioner has failed to 
do. His lawyer's efforts are clear, but the case is decided 
on the medical facts presented and which are not materially 
disputed. 
Mr. Avila came under the care of Dr. Howe through Dr. 
Winn upon the petitioner's at arrival of the Emergency 
Center. Therefore, Dr. Winn, who holds substantial 
experience in sports accidents, rendered medical assistance 
to the Petitioner at that time, but not prior thereto. Dr. 
Howe also commenced his care at this point in time. This is 
not disputed or disputible. 
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However, the injury sustained by the Petitioner is 
directly traceable to the accident and not to any acts or 
omissions of the health care providers. Immediately upon 
dislocation of the Petitioner's knee, the arteries and blood 
veins were severely stretched and no doubt damaged, if at 
all at that time. The nerves, over the passage of time, 
would also show some damage in that they are no longer 
function. The manipulation by Dr. Winn at the request of 
Dr. Howe, was intended to reduce the risk of further damage 
to the nerve. The damage to the blood vessel, if it 
occurred at all, was already manifested or would shortly 
manifest itself. 
The case does not turn on whether or not a pulse was 
present at the time the injury was sustained. In all 
likeliness, the pulse was present for a short period of 
time, but due to the severity of the injury, the pulse, in 
all probability would have been lost, notwithstanding any 
acts by the paramedics or the physicians. In fact, the 
subsequent surgery was the ultimate and necessary medical 
course of action. The medical literature indicates that 
this type of injury can and often does result in amputation. 
In any csvent, the presence of the pulse (or the absence of 
it) is not the definitive medical criteria in determining 
the extent of the injuries which are going to occur as a 
result of the dislocation. 
The pulse is lost in the lower extremities of the body 
as a result of the blood clots in the veins which occur 
because of the dislocation and not by the removal of any 
boots. However, the standard of care is not to remove 
splints or boots. There is absolutely no evidence which 
indicates that the removal of the boots contributed in any 
way to the injuries that were ultimately suffered by the 
Petitioner, nor did it prolong his suffering. 
The loss of sensation in the Petitioner's extremities 
is evidence of the severe nerve damage which Dr. Winn and 
Dr. Howe were trying to mitigate when the Petitioner 
presented himself for treatment. A bad result is not in and 
of itself, evidence of negligence* On the contrary, the 
remarkable results that were achieved are evidence that the 
health care providers did in fact render extraordinary 
medical care, under the circumstances. 
The hospital's actions did not in any way contribute to 
any injury suffered by the Petitioner. The risk of 
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infection is normally associated with any surgical 
procedure. A hospital or a physician becomes responsible 
for infections only when their actions contribute to or 
enhance the risk of those normally associated with the 
procedure itself. The Petitioner has failed to demonstrate 
that this has occurred in this case. At bestf the evidence 
is marginal in quality as to this issue. 
In all respects, the evidence indicates that the health 
care providers did not deviate from the standard of care 
that was required under the circumstances. Their care 
satisfied the standard of care and even more. 
The case is without merit because the Petitioner has 
failed to carry his burden of proof. 
DATED the /^^ day of July, 1988. 
4L4. 
ChairmaA 
JACK 
sJ *<*^0~^ 
DicVIII 
P R O O F O F S E R V I C E 
I hereby certify that I have this day served the foregoing AFFIDAVIT OF 
COMPLIANCE and OPINION OF THE PANEL on all parties of record in this 
proceeding by mailing a copy, certified, properly addressed, with postage 
prepaid to: 
George PI. Haley 
HALEY & STOLEBARGER 
Walker Center, 10th Floor 
175 South Main Street 
Salt Lake City, UT 84111-1956 
Elizabeth King Brennan 
SNOW, CHRISTLNSEN & MARTINEAU 
10 Exchange Place, 11th Floor 
P.O. Box 45000 
Salt Lake City, UT 84145 
David H. Epperson 
HANSEN, DUNN, EPPERSON & DUNN 
176 South West Temple, Suite 650 
Salt Lake City, UT 84101 
William W, Barrett 
KIPP & CHRISTIAN 
City Centre I, #330 
175 East 400 South 
Salt Lake City, UT 84111 
Dated at Salt Lake City, Utah, this 12th day of July, 1988. 
DEPARTMENT OF BUSINESS REGULATION 
Division of Occupational & 
Professional Licensing 
K^kore tta J iron // >re  / 
Prelitigation Secretary 
EXHIBIT D 
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EXHIBIT "D 
DAVID W. SLAGLE [A2975] 
ELIZABETH KING BRENNAN [A4863] 
SNOW, CHRISTENSEN & MARTINEAU 
10 Exchange Place, Suite 1100 
Post Office Box 45000 
Salt Lake City, Utah 84145 
Telephone: (801) 521-9000 
Attorneys for Defendants 
Holy Cross Family Health 
and Emergency Center, Holy 
Cross Hospital Park City 
Ambulance, and Holy Cross 
Hosoital 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SUMMIT COUNTY 
STATE OF UTAH 
ROLANDO AVILA, 
Plaintiff, 
v. 
ROBERT T. WINN, M.D.; HOLY 
CROSS FAMILY HEALTH AND 
EMERGENCY CENTER; HOLY CROSS 
HOSPITAL PARK CITY AMBULANCE; 
HOLY CROSS HOSPITAL; DAVID 
HOWE, M.D., 
Defendants 
ORDER 
Civil No. 8 8 85 
Defendants• Motion to Dismiss having come on regularly 
for hearing before the Honorable Michael U. Murphy, on Octo-
ber 17, 1988 at 1:00 p.m. and plaintiff having appeared on his 
own behalf, and defendants having been represented by their 
counsel, Elizabeth King Brennan appearing for Holy Cross 
Hospital and Holy Cross Park City Ambulance and Holy Cross 
Family Health and Emergency Center, David K. Epperson appearing 
for Robert T. Winn, M.D. and Robert H. Rees appearing for 
David Howe, M.D., and the Court having reviewed the memoranda 
filed herein, having heard oral argument, and having been 
fully apprised, it is hereby 
ORDERED, ADJUDGED AND DECREED that the above-entitled 
action be, and the same hereby is, dismissed, each party to 
pay its own costs. 
DATED this H day of-October, 1988. 
BY THE COURT: 
/S/ 
MICHAEL R. MURPHY 
District Judge 
- 2 -
AFFIDAVIT OF SERVICE 
STATE OF UTAH ) 
COUNTY OF SALT LAKE ) ss. 
PEGGY HERRING, being duly sworn, deposes and says that she 
is employed in the law offices of Snow, Christensen & Martineau, 
attorneys for defendant Holy Cross Family Health and Emergency 
Center, Holy Cross Hospital Park City Ambulance and Holy Cross 
Hospital herein; that she served the attached ORDER 
(Case No, 8 885, Summit 
County) upon the parties listed below by placing a true and 
correct CODV in an envelooe addressed to: 
Rolando Avila 
Post Office Box 1761 
Park City, Utah 84060 
William W. Barrett 
KIPP & CHRISTIAN, P.C. 
City Centre I, #330 
175 East 400 South 
Salt Lake City, Utah 84111 
David H. Epperson 
HANSON, EPPERSON & SMITH P.C. 
4 Triad Center, Suite 500 
Post Office 3ox 2970 
Salt Lake City, Utah 84110-2970 
and causing the same to be mailed first class, postage prepaid, 
on this 19th day of October , 1988. 
SUBSCRIBED AND SWORN TO before me on this 191h lay of 
October , 1988. 
My Commission Expires: 
NOTARY PUBLIC 
Residing in the State of Utah 
CERTIFICATE OF SERVICE 
I hereby certify that I served the foregoing Brief of 
Respondents Holy Cross Family Healt h and Exiiei gem ::y Cenl et Holy 
Cross Hospital Park City Ambulance, and Holy Cross Hospital, by 
mailing four copies to all counsel as follows: 
Charles C. Brown 
Jeffrey B. Brown 
Budge W. Call 
BROWN, SMITH & HANNA, P.C. 
175 East 400 South 
Salt Lake City, Utah 84111 
William W. Barrett 
KIPP & CHRISTIAN, P.C. 
City Centre I, Suite 330 
175 East 400 South 
David H. Epperson 
HANSON, EPPERSON & SMITH, P.C. 
4 Triad Center, Suite 500 
Post Office Box 2970 
Salt Lake City Utah 84110-2970 
DATED this *i*<L day of July, 1989. 
SNOW, CHRISTENSEN & MARTINEAU 
BY JU 
David W. Slagle 
Attorneys for Respon3ents 
Holy Cross Family Health and 
Emergency Center, Holy Cross 
Hospital Park City Ambulance 
and Holy Cross Hospital 
